Environment and Planning Law Association for Northern Ireland

Response to the Department of the Environment Discussion Document – “Environmental Governance in Northern Ireland, 5 August 2011”

This consultation response is provided on behalf of the Environmental and Planning Law Association of Northern Ireland (EPLANI), a registered charity that aims to promote understanding of environment and planning law in Northern Ireland. Its membership comprises of planning and environmental professionals in the private and public sectors along with students and members of the public with an interest in planning and environmental matters.

EPLANI welcomes the Department of the Environment’s Discussion Document on options for change to Environmental Governance in Northern Ireland. EPLANI firmly believes that effective governance on environmental matters is critical for environmental quality, justice and equality, and sustainability. Inward investment and economic competitiveness are also dependent upon transparent, proportionate and consistent environmental regulation.  

The decision of the then Minister for the Environment in 2007 not to form an independent Environmental Protection Agency (contrary to the recommendations of the 2007 Review of Environmental Governance Final Report) was a missed opportunity and a setback for good environmental governance. The NI Environment Agency in its present form remains unfit for purpose due in no small part to lack of resources but also as a result of its lack of independence from the DOE as policy maker. The NI Environment Agency also stands alone in the rest of the UK and Ireland as a departmental government body. 
The present status of the NI Environment Agency also impacts upon its ability to act as an effective consultee to the DOE’s planning function which again is critical to Northern Ireland’s ability to stimulate business and inward investment. 

We comment below on the options considered in the Discussion Document.

Option A – “Do Nothing”

EPLANI firmly agrees with the Discussion Document’s conclusion that a ‘do nothing’ approach is not an acceptable option. 

Option B – Status Quo ‘Plus’

EPLANI does not consider this to be a viable option. In many respects this would be little different to the changes that have been attempted through the rebranding of the Environment and Heritage Service to the NI Environment Agency. Whilst this has resulted in some improvements, the pace of change has been slow and the “Better Regulation” programme has, to date, produced limited impact on the ground. 
Importantly, this option does not address the fundamental issue of the need for a regulator that is independent from the policy maker.  

Option C – All NIEA functions to an independent agency
This option may not represent the best option in terms of likely cost and benefit. Environmental protection functions outside of the NIEA and DOE, such as fisheries protection may benefit from being brought within a new EPA whilst it would be less appropriate to transfer functions such as Drinking Water Inspectorate and conservation of State Care monuments. 
Option D – Full Reorganisation
In an ideal scenario, perhaps where financial constraints did not exist, this option would be preferable as it would bring together all of the key areas required for consistent and high-quality environmental governance and protection. With the Government’s current financial limitations this option is likely to be too costly in the short and medium term and would be a difficult ‘sell’ to other political parties, particularly those that resisted significant change in 2007. If resources are to be made available for the creation of an independent EPA, this model may not represent best value and the complexities of transferring out the relevant departments may create delays in such an organisation reaching its desired effectiveness. 
Option E – A regulation oriented independent EPA

Notwithstanding the need to provide further clarity upon the “key regulatory functions”, this option may represent a more achievable and cost-effective option in the medium term. It may pave the way for a more comprehensive EPA in the longer term but would allow focus on improving the effectiveness of the ‘core’ regulatory functions. 

One concern over this option is that it may not address other significant issues including for example the role of the present NIEA as consultee to the DOE on strategic planning matters.

Conclusion

A ‘do nothing’ approach to the future of environmental regulation in NI is unacceptable. Undoubtedly a broad EPA encompassing environmental protection functions both currently within the DOE and other government departments is the ideal scenario. However, in light of current financial constraints and at the risk of a lack of political will across the Executive, a regulatory-focused EPA may be a practicable compromise position that could pave the way for more significant change in the medium term. 

If this opportunity to engender real and beneficial change is lost, Northern Ireland would be facing at least another five year wait for this issue to be raised again, if at all. The current NI Environment Agency is not fit for purpose and both Northern Ireland’s environment and economy will suffer if the status quo is preserved. EPLANI welcomes this new process and looks forward to an opportunity to contribute further as this initiative progresses. 
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